AGENDA BILL APPROVAL FORM

Agenda Subject: Resolution No. 4254 authorizing the Mayor to sign a Date: October 9, 2007
Development Agreement between the City of Auburn and Auburn Real
Properties LLP and Oldcastle Precast, Inc.

Department: Planning, Attachments: Resolution No. 4254 Budget Impact: N/A
Building, and Community
Department

Administrative Recommendation:

City Council adopt Resolution No. 4254,

Background Summary:

Chapter 14.21 of the Auburn City Code allows the City of Auburn to enter into a Development Agreement
with a property owner. During the 2006 Comprehensive Plan Amendment cycle, the City proposed an
amendment to change the Utility Vault property from Heavy Industrial to Heavy Commercial. Utility Vault
appealed the SEPA determination issued for the comprehensive plan amendment. As part of the
settiement agreement to the appeal, the City removed the Utility Vault comprehensive plan amendment
and began negotiating a development agreement. There is an existing moratorium in effect for the Utility
Vault property that was established during last year's comprehensive plan amendment cycle and the
duration of the moratorium was extended to aliow for the negotiation of this agreement.

The applicant has had numerous meetings with staff and now with the completion of the public comment
period for the environmental decision it is appropriate for the City Council to consider the draft
development agreement. This development agreement is unique since the basis is not a development
proposal. Staff would like to note that Utility Vault applied for an office remodel that the City is reviewing
(no issuance of approvals until the moratorium is lited). This office remodel is not affected by the
agreement. The primary intent of the development agreement is to establish permitted uses of the
property consistent with the continuing use and vesting of certain comprehensive plan policies while also
addressing truck routes and access.

The proposed development agreement has been reviewed by both the Public Works and Planning and
Community Development Committees of the Council. A Final Determination of Non-Significance was
issued by the City’s Responsible Official on September 17, 2007. No appeals were filed.
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Agenda Subject: Resolution No. 4254 authorizing the Mayor to sign a Date: October 9, 2007
Development Agreement between the City of Auburn and Auburn Real
Properties LLP and Oldcastle Precast, Inc.

Pursuant to ACC 14.21, the City Council must conduct a public hearing on a proposed Development
Agreement prior to taking action. At the conclusion of the hearing, the Council may either approve, deny,
or return the proposed development agreement to Council Committees for further discussion.
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RESOLUTION NO. 4254
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
AUBURN, WASHINGTON, AUTHORIZING THE MAYOR AND
CITY CLERK TO EXECUTE A DEVELOPMENT AGREEMENT
BETWEEN THE CITY OF AUBURN AND AUBURN REAL
PROPERTIES LLP AND OLDCASTLE PRECAST, INC. TO
ALLOW CONTINUED OPERATIONS AND VEST CERTAIN
USES FOR PROPERTY LOCATED AT 2808 A STREET SE
WHEREAS, Auburn City Code Chapter 14.21 allows the CITY to consider
entering into a development agreement whereby the development standards,
vincluding vesting issues and other appropriate development requirements are
defined; and |
WHEREAS, the City of Auburn introduced certain comprehensive plan
and zoning amendments for the subject property during the 2006 Comprehensive
Plan amendment cycle; and
WHEREAS, the City of Auburn issued a SEPA determination on the 2006
Comprehensive Plan amendments on September 14, 2006 and Utility Vault filed
a timely appeal on October 16, 2006; and
WHEREAS, the City of Auburn and Oldcastle Precast, Inc. (Utility Vault)
entered into a settlement agreement on November 20, 2006 for the SEPA appeal
filed by Utility Vault; and
WHEREAS, the settlement agreement directed the City of Auburn and
Utility Vault to negotiate in good faith a development agreement regarding the
Utility Vault property pursuant to RCW 36.70B.170-.210 that would provide,
among its terms, vesting of the Utility Vault property to the existing M-2, Heavy

Industrial, zone; and
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WHEREAS, the proposed development agreement has been reviewed by
the Public Works and Planning and Community Development Committees, and
the City Council; and »

WHEREAS, on October 15, 2007, the City Council conducted a duly
noticed public hearing as required by ACC Section 14.21.050; and

WHEREAS, the CITY hereby finds that the proposed development
agreement is consistent with the following provisions of ACC Chapter 14.21:

1. Provide development that is consistent with the goals and policies

of the comprehensive plan;

2. Provide efficient and effective use of land, open space and public
facilities that result in a higher quality of development than is
required by the standards of the applicéble zone;

3. Provide building and site design that complement surrounding land
uses and their environment; and

4. Provide for superior protection of critical areas.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF AUBURN,
WASHINGTON, IN A REGULAR MEETING DULY ASSEMBLED, HEREWITH
RESOLVES AS FOLLOWS:

Section 1. The Mayor and City Clerk of the City of Auburn are herewith
authorized to execute a Development Agreement with Auburn Real Properties
LLP and Oldcastle Precast, Inc. for the purposes of identifying vested uses of the
Utility Viault property. A copy of said agreement is attached hereto as Exhibit A

and made a part hereof as thought set forth in full herein.
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Section 2. The Mayor is hereby authorized to implement such

administrative procedures as may be necessary to carry out the directives of this

legislation.
DATED and SIGNED this day of October, 2007.
PETER B. LEWIS, MAYOR
ATTEST:

Danielle E. Daskam, City Clerk

APPROVED AS TO FORM:
v ="V
Daniel Heid, City Attorney
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CONTRACT #_____

DEVELOPMENT AGREEMENT
BETWEEN THE CITY OF AUBURN,
AUBURN REAL PROPERTIES LLP,
AND OLDCASTLE PRECAST, INC. D/B/A UTILITY VAULT
FOR THE OPERATION AND DEVELOPMENT OF UTILITY VAULT

Section 1: Parties

1.1 This Development Agreement (“Agreement”) is entered into by and between the
CITY OF AUBURN, a Washington municipal corporation (the “City”), AUBURN REAL
PROPERTIES LLP, a Washington limited liability partnership, the owner of the property (the
“Owner”), and OLDCASTLE PRECAST, INC,, a Washington corporation, d/b/a Utility Vault
Company (“Oldcastle), a lessee, developer and current business operator of the property.
This Agreement is entered into pursuant to the authority of RCW 36.70B.170 through .210
under which a local government may enter into a development agreement with any entity
having ownership or control of real property within its jurisdiction. Each entity shall be
known individually as a “Party” and all three entities shall be known collectively as the
“Parties” to this Agreement.

Section 2: Recitals

2.1 AUBURN REAL PROPERTIES LLP is the owner of certain real property more
particularly described in Exhibit “A” (Legal Description), which is attached to this instrument
and incorporated herein by this reference (hereinafter, “the Utility Vault Property”). The
Utility Vault Property, comprising approximately 41 acres, is located on land zoned M2
(Heavy Industrial) on the east side of “A” Street S.E. within the City of Auburn. Oldcastle
designs and manufactures precast and custom concrete vaults, pipes and related products
(hereinafter referred to as “Oldcastle’s Operations”) in the main buildings, outbuildings and
other accessory structures located throughout the Utility Vault Property (hereinafter referred
to as “Oldcastle’s Facility”). Oldcastle and its predecessor have been an Auburn business
since 1968, providing services and over 160 jobs to the Auburn community.

2.2 On July 5, 2006, the City adopted Ordinance No. 6033 (the “Ordinance”). The
Ordinance adopted code amendments regarding uses and development standards in the M1
(Light Industrial) and M2 (Heavy Industrial) zones in the City. Among its terms, the
Ordinance removed language from the zoning code that listed various specific permitted uses
in the M2 zone including “Manufacturing, processing, blending and packaging of products
such as the following . . . Clay and cement products such as brick, tile, pipe, etc.” but retained
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language that listed as a permitted use in the M2 zone “Manufacturing, assembling and
packaging of articles, products, or merchandise.”

2.3 On September 6, 2006, the City’s Department of Planning, Building and Community
Development (the “Department”) issued proposed amendments to the text of the City’s
Comprehensive Plan (the “Text Amendments™). Among the Text Amendments are proposed
revisions to Policy LU-116 on Page 3-40 and revisions to the text on Page 14-16; both
changes are referred to hereinafter as the “A Street Text Amendments” and are shown in
Exhibit “B” attached to this instrument and incorporated herein by this* reference. On
September 6, 2006 and October 3, 2006, the Department issued proposed amendments to the
Comprehensive Plan land use designations for various properties in the City (the “Land Use
- Map Amendments”). Among the proposed Land Use Map Amendments were changes to Area
20, which is the Utility Vault Property, that would revise the designation from “Heavy
Industrial” to “Heavy Commercial” (“CPM #20 Map Amendment”). On ‘ , the
Department issued proposed amendments to the City’s Zoning Map (the “Zoning Map
Amendments”). Among the proposed Zoning Map Amendments were changes to Area W,
which is the Utility Vault Property, that would revise the zoning from M2 to C3 (the “Area W
Zoning Map Amendment”). The A Street Text Amendments, the CPM #20 Map Amendment
and the Area W Zoning Map Amendment are collectively referred to as the “Utility Vault
Related Amendments.”

2.4 - OnNovember 22, 2006 Auburn City Attorney Daniel B. Heid issued an opinion letter,
a copy of which is attached to this instrument as Exhibit “C” (Opinion Letter) and
incorporated herein by this reference, which stated as follows:

Ordinance No. 6033 was not intended, and shall not be
interpreted by the City, to prohibit or limit Oldcastle’s use of
the Utility Vault property for any of the following uses:
manufacturing, processing, blending and packaging of clay and
cement products including but not limited to brick, tile, pipe,
etc.; and uses accessory thereto, including but not limited to
concrete mixing and batching, outside storage yards, and retail
and wholesale trade of products manufactured, processed or
assembled on-site.

2.5 On December 18, 2006, the City adopted Resolution No. 4129, which extended an
existing six-month moratorium on the filing of applications for licenses, permits and
approvals for commercial and industrial land uses of properties zoned M1 and M2 on or along
the east side of “A” Street S.E., including the Utility Vault Property, for an additional six
months in order to allow the City time to take action on the Utility Vault Related
Amendments and to negotiate a Development Agreement with Oldcastle and Owner.
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2.6  The Parties agree that Oldcastle’s presence in the community prov1des significant
economic and community benefit to the City and its residents.

2.7  The Parties agree that the City’s anticipated adoption of the Utility Vault Related
Amendments after the execution of this Agreement is an appropriate and proper exercise of
the City’s police power.

2.8  The purpose of this Agreement is to address the continuation of Oldcastle’s
Operations and the maintenance, repair, alteration, enlargement and/or expansion of
Oldcastle’s Facility on the Utility Vault property in accordance with development agreements
under Washington State law (RCW 36.70B.170 et seq.), which authorizes local governments
to enter into Development Agreements with any entity having ownership or control of real
property within a local government’s jurisdiction. Development Agreements are specifically
authorized by RCW 36.70B.170 through .210 and by Auburn City Code (ACC) 14.21.020.D
as a proper exercise of the City's police power.

2.9  Oldcastle and Owner-and-desire assurances that they and their successors or assigns
(as defined herein) may continue Oldcastle’s Operations and maintain, repair, alter, enlarge
and/or expand the Oldcastle Facility on the Utility Vault Property (hereinafter referred to as
“Future Projects or “Future Project’™). A

2.10 The Parties desire assurance that Future Projects will be developed in accordance with
certain ordinances, resolutions, codes, rules, regulations and official policies of the City
governing the development and use of land existing on the date of the this Agreement. This
Agreement reduces risk for all Parties and provides certainty that Future Projects will be
developed under the terms and conditions set forth herein.

2.11 The Parties recognize that Oldcastle’s Operations require the operation of trucks rated
in excess of 30,000 pounds gross weight (as defined by RCW 46.16.111, as amended) on “A”
Street S.E./East Valley Highway from 6th Street S.E. to the southern end of the city limits; on
6th Street S.E. from “A” Street S.E. to State Route 18; and on Ellingson Road from “A” Street
S.E. to “C” Street S.W. (the “Utility Vault Truck Routes”).

2.12 The Parties desire to memorialize Oldcastle’s and Owner’s vested right to develop
Future Projects consistent with the terms and conditions of this Agreement and to operate
trucks on the Utility Vault Truck Routes; all subject to future review and mitigation of
environmental impacts under the State Environmental Policy Act, RCW Ch. 43.21 (SEPA),
with any substantive SEPA conditions based on vested codes and polices.

2.13  The City issued a Determination of Nonsignificance (DNS) relating to this Agreement
on 9.17- 07T determining that this Agreement does not have a probable significant
adverse impact on the environment.
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2.14 The Auburn City Council held a public hearing to consider this Agreement
pursuant to RCW 36.70B.200 and ACC 14.21.050 on [0- 19 -0 .

2.15 The City, Oldcastle and Owner agree that each has entered into this Agreement
knowingly and voluntarily, and agree to be bound by the terms and conditions of this
Agreement.

2.16 Pursuant to RCW 36.70B.170, Oldcastle and Owner represent that they are vested
with ownership or control over that real property identified in the attached Exhibit “A.”

2.17  The Parties agree that the foregoing terms and recitals are material to this Agreement,
and that each Party has relied on the material nature of such terms and recitals in entering into
this Agreement.

Section 3: The Agreement

THEREFORE, in consideration of the mutual promises and covenants set forth below,
and for other good and valuable consideration, the receipt of which is hereby acknowledged,
the Parties acknowledge and agree as follows:

3.1 Effective Date. This Agreement shall become effective on the first date on which all
Parties have executed this Agreement (“Effective Date™).

32 Term. This Agreement shall commence on the Effective Date and shall remain in
effect for seventeen (17) years thereafter unless the Parties sooner agree in writing to
terminate this Agreement; provided, however, that if Oldcastle extends its lease with Owner,
this Agreement shall remain in effect for up to an additional twenty-five (25) years after the
initial seventeen-year period (“Term”). The Term of this Agreement shall be tolled pending
any appeals of any land use permits or approvals granted by the City necessary to complete
Future Projects, and pending any appeals of any state or federal agency necessary to complete
Future Projects. If Oldcastle or Owner submits a complete building permit application for a
Future Project prior to end of the Term of this Agreement but the Term is reached prior to
occupancy, this Agreement shall continue until building permits (including any extension to
the terms thereof) for such Future Project expire, or until the City issues all required
certificates of occupancy, whichever occurs first. This Agreement may not be extended or its
Term lengthened. At the conclusion of the Term of this Agreement, Oldcastle and Owner
shall have status as a legally established nonconforming use (“Nonconforming Status™)
pursuant to the provisions of ACC Chapter 18.54 as codified on the Effective Date; provided,
however, that such Nonconforming Status shall extend only to the specific uses permitted
under this Agreement. This Section 3.2 shall survive termination of this Agreement.
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3.3  No Opposition to Utility Vault Related Amendments. Oldcastle and Owner shall not
appeal, challenge, contest or oppose the City’s adoption of the Utility Vault Related
Amendments, including appeals of related environmental reviews under SEPA.

3.4  Lifting of Development Moratorium. Prior to or concurrent with the execution of this
Agreement, the City shall repeal the development moratorium extended by Resolution No.
4129 as it applies to the Utility Vault Property.

35  Development Agreement Fee. Prior to or concurrent with the execution of this
Agreement, Oldcastle or Owner shall pay the Development Agreement Fee set forth by
Resolution No.4 [ 4%

3.6 Permitted Uses.

a. The following uses shall be permitted on the Utility Vault Property throughout the
Term of this Agreement: Manufacturing, processing, blending and packaging of
clay and cement products including but not limited to brick, tile, pipe, etc., and
uses accessory thereto, including but not limited to associated metal fabrication,
concrete mixing and batching; outside storage yards; and retail and wholesale trade
of products manufactured, processed or assembled on-site (e.g., distribution,
warehousing and trucking of materials and products) (the “Existing Uses”).

b. In the event that the City adopts a zoning designation other than the current M2
zoning for the Utility Vault Property, Oldcastle and Owner may elect to terminate
this Agreement in part as to any legal lot or lots within the Property by giving the
City ninety (90) days written notice of their intent to do so. Upon such partial
termination, any and all uses allowed by then-current zoning shall be permitted on
such legal lot or lots in lieu of the Existing Uses.

3.7 Vested Rights.

a. Vested Rules. Future Projects shall be vested to the provisions of the City of
Auburn Comprehensive Plan and the ACC identified in Exhibit D hereto that are
in effect on the Effective Date (the “Vested Rules”). Vested Rules shall not
include any provisions of Chapter 19.27 RCW (the State Building Code),
including any building, fire, plumbing or electrical codes. Vested Rules shall also
not include any parking requirements set forth in any of the following: the
Americans with Disabilities Act (ADA), the State Building Code, or
administrative regulations adopted pursuant to either the ADA or the State
Building Code.

b. Subsequent Rules. Except as expressly provided herein, Future Projects shall not
be subject to any ordinances, resolutions, codes, rules, regulations and official
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