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Administrative Recommendation:

City Council to hold a public hearing on Olympic Pipe Line’s application for a public way agreement.

Background Summary:

The Olympic Pipe Line Company has applied to the City for a public way agreement to cover its existing
petroleum distribution line running through the City of Auburn. A Public Hearing is an option allowed by
ACC 20.04.030. This Public Hearing is on a Public Way Agreement between the City of Auburn and the
Olympic Pipe Line Company.
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CITY OF AUBURN PUBLIC WAY AGREEMENT WITH
OLYMPIC PIPE LINE COMPANY

This Public Way Agreement is entered into by and between the City of
Auburn, Washington, a municipal corporation (“City") and Olympic Pipe Line
Company, a Delaware corporation (“Grantee”).

WHEREAS, Grantee has applied to the City for a non-exclusive Public
Way Agreement for the right of entry, use, and occupation of certain public
right(s)-of-way within the City of Auburn, expressly to install, construct, erect,
operate, maintain, repair, relocate and remove its facilities in, on, upon, along
and/or across those right(s)-of-way; and

WHEREAS, the City has reviewed the Grantee's application and
determined that the location of Grantee’s facilities within the requested right(s)-
of-way is in the best interest of the City and the citizens of Auburn,

NOW, THEREFORE, in consideration of the mutual benefits and
conditions set forth below, the parties hereto agree as follows: -

Section 1. Notice

A. Written notices to the parties shall be sent by certified mail to the
following addresses, unless a different address shall be designated in writing and
delivered to the other party.

City: Right-of-Way Manager
City of Auburn
25 West Main Street
Auburn, WA 98001-4998
Telephone: (253) 931-3010; Fax: (253) 931-3048

with a copy to: City Clerk
City of Auburn
25 West Main Street
Auburn, WA 98001-4998

Grantee: Olympic Pipe Line Company
Attention: Right-of-Way Department
2319 Lind Avenue
Renton, WA 98055
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B. Any changes to the above-stated Grantee information shall be sent
to the City's Right-of-Way Manager, with copies to the City Clerk, referencing the
title of this agreement.

C. The above-stated Grantee voice and fax telephone numbers shall
be staffed at least during normal business hours of 8 AM to 5 PM Pacific
Standard time. :

Section 2. Grant of Right to Use Public Way

A. Subject to the terms and conditions stated herein, the City grants to
the Grantee general permission to enter, use, and occupy the right(s)-of-way and
other City-owned property specified in Exhibit “A" attached hereto and
incorporated by reference (the “Public Way”).

B. The Grantee is authorized to install, remove, construct, erect,
operate, maintain, relocate and repair the facilities specified in Exhibit “B,”
attached hereto and incorporated by reference, and all necessary appurtenances
thereto, (“Grantee Facilities”) for provision of the services specified in Exhibit “B”
(“Grantee Services”) in, along, under and across the Public Way, for the sole
purpose of providing Grantee Services to persons or areas outside the City.

C. This Public Way Agreement does not authorize the use of the
Public Way for any facilities or services other than Grantee Facilities and Grantee
Services, and it extends no rights or privilege relative to any facilities or services
of any type, including Grantee Facilities and Grantee Services, elsewhere within
the City. ‘

D. This Public Way Agreement is non-exclusive and does not prohibit
the City from entering into other agreements, including Public Way Agreements,
impacting the Public Way, unless the City determines that entering into such
agreements interferes with Grantee’s right set forth herein.

E. Except as explicitly set forth herein, this Public Way Agreement
does not waive any rights that the City has or may hereafter acquire with respect
to the Public Way or any other City roads, rights-of-way, property, or any portions
thereof. This Public Way Agreement shall be subject to the power of eminent
domain.

F. The City reserves the right to change, regrade, relocate, abandon,
or vacate the Public Way. If, at any time during the term of this Public Way
Agreement, the City vacates any portion of the Public Way, the City shall reserve
an easement for public utilities within that vacated portion, pursuant to RCW
35.79.030, within which the Grantee may continue to operate the Grantee
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Facilities under the terms of this Public Way Agreement for the remaining period
set forth under Section 3. .

G.  The Grantee agrees that its use of Public Way shall at all times be
subordinated to and subject to the City and the public’s need for municipal
infrastructure, travel, and access to the Public Way, except as may be otherwise
required by law.

- H. Should the Grantee seek to use the Public Way to provide services,
including Grantee Services, to City residents or businesses, the Grantee shall
_apply for, obtain, and comply with the terms of a City franchise agreement for
such use. :

Section 3. Term of Agreement

This Public Way Agreement shall run for a period of five (5) years, from
the date of execution specified in Section 5.

Section 4. Definitions
For the purpose of this agreement:

“ACC” means the Auburn City Code.

“Construct or Construction” means removing, replacing, and repairing existing
pipeline(s) and/or Facilities and may include, but is not limited to, digging and/or
excavating for the purposes of removing, replacing, and repairing existing
pipeline(s) and/or Facilities.

"Emergency" means a condition of imminent danger to the health, safety and
welfare of Persons or property located within the City including, without limitation,
damage to Persons or property from natural consequences, such as storms,
earthquakes, riots, acts of terrorism or wars.

“Environmental Laws” means the Resource Conservation and Recovery Act, 42
US.C. § 6901 et seq., the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. § 9601 et seq.; the Hazardous
Materials Transportation Act, 49 U.S.C. § 1801 et seq.; the Federal Water Pollution
Control Act, 33 U.S.C. § 1257 et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq,;
the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; the Federal
Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq.; the
Occupational Safety and Health Act, 29 U.S.C. § 651 et seq.; the Washington
Hazardous Waste Management Act, Chapter 70.105 RCW; and the Washington
Model Toxics Control Act, Chapter 70.105D RCW all as amended from time to
time; and any other valid and applicable federal, state, or local statute, code, or
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ordinance or valid and applicable federal or state administrative rule, regulation,
ordinance, order, decree, or other valid and applicable governmental authority as
now or at any time hereafter in effect pertaining to the protection of human health
or the environment.

“Hazardous Substance” means any hazardous, toxic, or dangerous substance,
material, waste, pollutant, or contaminant, including all substances designated
under the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq;
the Comprehensive Environmental Response, Compensation and Liability Act,
42 U.S.C. § 9601 et seq.; the Hazardous Materials Transportation Act, 49 U.S.C.
§ 1801 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. § 1257 et
seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; the Toxic Substances Control
Act, 15 U.S.C. § 2601 et seq.; the Federal Insecticide, Fungicide, Rodenticide
Act, 7 U.S.C. § 136 et seq.; the Washington Hazardous Waste management Act,
Chapter 70.105 RCW,; and the Washington Model Toxics Control Act, Chapter
70.105D, RCW; all as amended from time to time; and any other federal, state, or
local statute, code or ordinance or lawful rule, regulation, order, decree, or other
governmental authority as now or at any time hereafter in effect. The term shall
specifically include Petroleum and Petroleum Products. The term shall also be
interpreted to include any substance which, after release into the environment,
will or may reasonably be anticipated to cause death, disease, behavior
abnormalities, cancer, or genetic abnormalities.

“Maintenance or Maintain” shall mean examining, testing, inspecting, repairing,
maintaining and replacing the existing Grantee Facilities or any part thereof as
required and necessary for safe operation.

“Petroleum or Petroleum Products” shall include, but is not limited to, motdr
gasoline, diesel fuel, and aviation jet fuel, and shall exclude natural gas.

“Relocation” means permanent movement of Grantee facilities required by the
City, and not temporary or incidental movement of such facilities, or other
revisions Grantee would accomplish and charge to third parties without regard to
municipal request.

“Rights-of-Way” means the surface and the space above and below streets,
roadways, highways, avenues, courts, lanes, alleys, sidewalks, easements,
rights-of-ways and similar public properties and areas.

Section 5. Acceptance of Public Way Agreement

A. This- Public Way Agreement, and any rights granted hereunder,
shall not become effective for any purpose unless and until Grantee files with the
City Clerk (1) the Statement of Acceptance, attached hereto as Exhibit “C,” and
incorporated by reference, (2) all verifications of insurance coverage specified
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under Section 15, and (3) the financial guarantees specified in Section 16
(coliectively, “Public Way Acceptance”). The date that such Public Way
Acceptance is filed with the City Clerk shall be the effective date of this Public
Way Agreement.

B. Should the Grantee fail to file the Public Way Acceptance with the
City Clerk within 30 days after the effective date of the resolution approving the
Public Way Agreement, said agreement will automatically terminate and shall be
null and void.

C. The Grantee acknowledges and warrants by acceptance of the
rights and privileges granted herein, that it has carefully read and fully
comprehends the terms and conditions of this Public Way Agreement and is
willing to and does accept all reasonable risks of the meaning of the provisions,
terms and conditions herein. The Grantee further acknowledges and states that it
has fully studied and considered the requirements and provisions of this Public
Way Agreement, and believes that the same are consistent with all local, state
and federal laws and regulations currently in effect, including the Federal Pipeline
Safety Act (49 U.S.C. 60101 et seq.) and the Pipeline Safety Code of Federal
Regulations (Title 49 CFR Part 186-199). If in the future the Grantee becomes
aware that a provision of this Public Way Agreement may be unlawful or invalid,
it will not use such potential invalidity to unilaterally ignore or avoid such
provision. Instead, the Grantee will promptly advise the City of the potential

“invalidity or illegality, and the parties will meet within thirty (30) days and
endeavor jointly to cure the invalidity or iliegality.

Section 6. Construction and Maintenange

A. The Grantee shall apply for, obtain, and comply with the terms of all
permits required under ACC Chapter 12.24 for any work done upon Grantee
Facilities. Grantee shall comply with all applicable City, State, and Federal codes,
rules, regulations, and orders in undertaking such work, which shall be done in a
thorough and proficient manner.

B. Grantee agrees to coordinate its activities with the City and all other
utilities located within the Public Way.

C. The City expressly reserves the right to exercise its police powers
to regulate the manner in which Grantee may perform excavation or other work
within the Public Way and may from time to time, pursuant to the applicable
sections of this Public Way Agreement, require the removal, relocation and/or
replacement thereof in the public interest and safety at the expense of the
Grantee, provided such exercise shall not be in conflict with Federal regulations
49 CFR Part 195.
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D. Before commencing any work within the Public Way, the Grantee
shall comply with the One Number Locator provisions of RCW Chapter 19.122 to
identify existing utility infrastructure.

E. Within thirty (30) days of completing any work within the Public
Way, the Grantee shall provide updated and corrected as-built drawings and a
survey showing the location, depth and other characteristics of the Grantee
Facilities within the Public Way Agreement Area.

F. Nothing in this Public Way Agreement shall be deemed to impose
any duty or obligation upon the City to determine the adequacy or sufficiency of
Grantee's plans and designs or to ascertain whether Grantee's proposed or
actual construction, testing, maintenance, repairs, replacement or removal is

~adequate or sufficient or in conformance with the plans and specifications
reviewed by the City.

Section 7. Repair and Emergency Work

A. In the event of an emergency, the Grantee may commence such
repair and emergency response work as required under the circumstances,
provided that the Grantee shall immediately notify the Valley Regional Fire
Authority of the situation by means of a call to the 911 dispatch system. Grantee
shall also notify the City Right-of-Way Manager in writing as promptly as
possible, before such repair or emergency work commences, or as soon
thereafter as possible, if advance notice is not practicable. The City may act, at
any time, without prior written notice in the case of emergency, but shall notify
the Grantee as promptly as possible under the circumstances.

B. Grantee agrees to provide the Valley Regional Fire Authority and
the City Office of Emergency Management, on request, information regarding
Grantee’s Facilities and Emergency Response Planning.

Section 8. Damages to City and Third-Party Property

Grantee agrees that should any of its actions under this Public Way
Agreement impairs or damages any City property, survey monument, or property
owned by a third-party, Grantee will restore, at its own cost and expense, said
property to a safe condition. Such repair work shall be performed and completed
to the satisfaction of the City Engineer.

Section 9. Location Preference

A. Any structure, equipment, appurtenance or tangible property of a
privately-owned utility, other than the Grantee’s, which was installed, constructed,
completed or in place prior in time to Grantee’s application for a permit to construct
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or repair Grantee Facilities under this Public Way Agreement shall have preference
as to positioning and location with respect to the Grantee Facilities. However, to
the extent that the Grantee Facilities are completed and installed prior to new or
additional structures, equipment, appurtenances or tangible property of an earlier
privately-owned utility being installed or completed, then the Grantee Facilities shall
have priority. These rules governing preference shall continue in the event of the
necessity of relocating or changing the grade of any such City road or right-of-way.
A relocating utility shall not necessitate the relocation of another utility that
otherwise would not require relocation. This Section shall not apply to any City
facilities or utilities that may in the future require the relocation of Grantee Facilities.
Such relocations shall be governed by Section 11.

B. Grantee shall locate its pipeline in accordance with federal pipeline
regulations, and shall maintain spacing from water pipes and other utilities as
required under 49 CFR 195.250.

Section 10. Grantee Information

A. Grantee agrees to supply, at no cost to the City, reasonable
information regarding the location and general description of Grantee's Facilities
within the City to the Director of Public Works, or Right-of-Way Manager. Said
information shall include, at a minimum; as-built drawings of Grantee Facilities;
installation inventory; and maps and plans showing the location of existing or
planned facilities within the City. Said information may be requested either in hard
copy and/or electronic format, compatible with the City’s data base system, as now
or hereinafter existing, including the City’s geographic information Service (GIS)
data base. Grantee shall keep the Right-of-Way Manager informed of its long-
range plans for coordination with the City’s long-range plans.

B. The parties understand that Washington law limits the ability of
the City to shield from public disclosure any information given to the City.
Accordingly, the parties agree to work together to avoid disclosures of
information which would result in economic loss or damage to Grantee because
of mandatory disclosure requirements to third persons. The City shall give
Grantee reasonable notice of public records requests for Grantee documents,
and Grantee shall indemnify and hold harmless the City for any loss or liability
for costs for attorneys fees because of non-disclosures requested by Grantee
or enjoined by a court pursuant to a motion brought by the Grantee under
Washington’s open public records law.

Section 11. Relocation, of Grantee Facilities
A. Except as otherwise so required by law, Grantee agrees to

relocate, remove, or reroute its facilities at its sole expense and liability and at no
expense or liability to the City, or as further provided by Title 20 ACC, as ordered
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by the City Engineer, and upon three hundred sixty (360) days written notice from
the City. Pursuant to the provisions of Section 14, Grantee agrees to protect and
save harmless the City from any customer or third-party claims for service
interruption or other losses in connection with any such change, relocatlon
abandonment, or vacation of the Pubic Way.

B. In the event that the Public Way shall become a Primary State
Highway as provided by law, the State Department of Transportation may order
the Grantee to perform or undertake, at its sole expense, changes to the location
of Grantee Facilities so that the same shall not interfere with such state highway
and so that such facilities shall conform to such new grades or routes as may be
established.

C. If a readjustment or relocation of the Grantee Facilities is
necessitated by a request from a party other than the City, that party shall pay
the Grantee the actual costs thereof. However, in the event the City reasonably
determines and notifies the Grantee that the primary purpose for requiring such
changes to or relocation of the Grantee’s facilities by a third party is to cause or
facilitate the construction of an Improvement Project consistent with the City
Capital Investment Plan, Transportation Improvement Program, or the
Transportation Facilities Program, or other similar plan, then the Grantee shall
change or otherwise relocate its Facilities at Grantee's sole cost, expense and
risk.

Section 12. Abandonment and or Removal of Grantee Facilities

A. Within one hundred and eighty (180) days of Grantee’'s permanent
cessation of use of the Grantee Facilities, or any portion thereof, the Grantee shall,
at the City’s discretion, either abandon in place or remove the affected facilities.

B. In the event of the abandonment, relocation, or removal of all or a
portion of the pipeline(s) or Facilities, Grantee shall, at its own cost, restore the
Public Way to as good or better condition as it was in before the work began.

C. If the City and the Grantee agree that all or a portion of the Grantee
Facilities should be abandoned in place, the Grantee may purge its Facilities and
abandon them in place.

D. Grantee shall be responsible for the preparation and cost of any
environmental review required for the abandonment, relocation, or removal of
Grantee Facilities. The City’s consent to the abandonment of Grantee Facilities
in place shall not relieve the Grantée of the obligation and costs to remove or to
alter such Facilities in the future in the event the City or other governmental entity
with authority over the Grantee Facilities reasonably determines that removal or
alterations is necessary or advisable for the health and safety of the public.
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